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Miles E. Locker, CSB #103510

DIVISION OF LABOR STANDARDS ENFORCEMENT
Department of Industrial Relations
State of California

455 Golden Gate Avenue, 9th Floor

San Francisco, California 94102
Telephone: (415) 703-4863

Fax: ‘ (415) 703-4806

Attorney for State Labor Commissioner

BEFORE THE LABOR COMMISSIONER

STATE OF CALIFORNIA

TASARA ENTERTAINMENT, INC., a Florida
corporation; CHRISTOPHER TASARA, an
individual,
Petitioner,
vs.

ATCHITY ENTERTAINMENT, INC., a Delaware DETERMINATION OF

Respondénts.

)
)
)
)
)
)
)
)
)
)
)

" 'The abové-captioned matters,'the first (No. 33-04), a

petitioﬁ to determine controvefsy under Labor Code §1700.44,

the second (No. 34-04) styled as a “petition to determine
controversy” pursuant to Labor Code §l70l, et seqg., came on
regularly for hearing on April 14, 2005, in Los Angeles,

California, before the undersigned attorney for the Labor

-EONTROVERSY—

Nos. TAC 33-04/34-04

and

Commissioner assigned to hear the matter. Petitioner appeared

and was represented by attorney Mark D. Johnson, and Respondent

was represented by attorney Richard M. Rosenthal. Based on the

evidence presented at' this hearing and on the other'papers on

file in this mater, the Labor Commissioner hereby adopts the

following decision.
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FINDINGS OF . .FACT

1. Petitioner TASARA ENTERTAINMENT, INC. (“TEI”) is a
Florida corporation with its principle place of business 'in the
State of California. TEI’s sole principal is Petitioner
CHRISTOPHER TASARA, an individual currently residing ih Los
Angeles, California. TEI is the entity through which Tasara
conduéts his business as a video documentary creator, director,
and producer.

2. Respondent ATCHITY ENTERTAINMENT, INC. (“AEI”) is a
Delaware corporation wifh its principal place of business in
Beverly Hills, California. Respondent KEN ATCHITY is the chief
executive officer Qf AETI, and AEI is the entity through which KEN
ATCHITY conducts his business as a personal manager. At all

relevant times herein, Respondents were not licensed by the State

Labor Commissioner as a talent agency.

3. Petitioners created, directed and produced a video

‘documentary entitled “Fortitude and Glory: Angelo Dundee and His

Fighters,” about the Weil known boxing trdiner and the boxers hér'
trained. In the making of the video, Atchity directed the
lighting, location and content of interviews.

4. On September 10, 2003, AEI (by and through Ken Atchity)
and TEi (by_and through Christopher Tasara) entered into a
written management agreement, for a term of one year with
possible month-to-month renewals thereafter, under which AEI
agreed to provide “managerial services” to TEI as TEI's "“sole and
exclusive representative with respect to sale, license or option
of the Documentary....” Specifically, AEI agreed to use its best

efforts on TEI’s behalf “to negotiate to final agreement a sale,
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option or license of rights in the Documentary.”  The agreement
provided that “[tlhe disposition of this Documentary shall be
through a television network, and accordingly IAEI] shall use its
best efforts to obtain the commitment of a major television
network to air the documentary,” with the first presentation to
be made to HBO/HBO Sports, and possibly a second presentation to
ESPN/ESPN Classics. The agreement provided that TEI would be
compensated for its services in the form of an intial one-time
consultation fee of $1,250,\plus an initial payment of $2,500 to
cover the presentation to HBO/HBO Sports, plus an additional
payment of $2,500 for any additional presentations to other
networks, plﬁs commissions equal to either 7.5% or 15% of all
amounts received by TEI generated by the sale( option or liéense

of the Documentary during the term of the agreement, depending -
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upon whether the sale, option or license agreement was the result
of AEI’s efforts. The agreement expressly permits AEI to
“negotiate separately betwéén itself aﬁd a Network ... to share
production rights and credit under the auspices of the Networﬁ’s
productioh agreement with [TEI];” and proVides that if AEI
receives a share of the production rights and/or receives
compensation from a netwdrk pursuant to such separate agreément,
TETI will not be obligated to pay any commiésions to AEI, and AEI
will refund to TEI any commissions.previously paid. Finally, thé
agreemént acknowledged that the documentary would be editéd to
make it conform to current standérds and practices in the
television industry, énd that AEIbwould begin editing the
documentary immediately after execution of the agreement, and

complete the editing as soon as possible. It was understood
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between the parties that submissions would not be made to any
networks until the editing was completed.

5. Prior to entering into this agreement, Atchity
represented to Tasara that he had many contacts at HBO ahd at
ESPN, and that through these contacts, he should be able to
secure a sale, option, or license agreement for the documentary.
Atchity did not make any representations as to whether he would
attempt to seek ahy sort of future employmént for Tasata, and no
such representations are,cohtained.in the parties’ managemént
agreement.A No credible avidence was presented that would auggest
that Atchity or AEI ever procured, offefed, promised or attempted
to procure any sort of employment for Tasara, for any televisioh

network or for any production companyior for any entertainment

enterprise.

6. Petttioners éaid a total of $3;750mtawRespondenta
pursuant to the parties’ management agreement.

7. Bdth'petitions,'TAC Nos. 33-04 and 34-04, were filed on
September”7,72CO4. The former petitibn states that it is filed
pursuant to Labor Code §1700.44, and seeks a determination that
Respondents violated the Talent Agencies Act by procuring,
offering, promising or attempting to procure employment for
petitionets without a talent agency license, and that therefore,
the parties’ management agreement, and any other agreements, are
void ab initio, and that no monies are payable under any such
agreements to Respondents. Also, petitioners seek an order that
Respondents reimburse petitioners for all amounts that have been

paid to Respondents pursuant to such agreement (s). The latter

'petition states that is filed pursuant to Labor Code §1701, et
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seq., and seeks a deﬁermination that Respondents violated Labor
Code §1701 et seq., by procuring, offering, promising or
attempting to procure employment for petitioners, and by making
certain alleged misrepresentations concerning the.services to be
pfovided under the management agreement, and that therefore,

pursuant to Labor Code §170i.16, Respondents‘are liable to

petitioners for three times petitioners’ actual damages resulting

from Respondents’ violations of Lébor Code §1701 et seq.

LEGAL ANALYSIS

1. Labor Code §1700.4(b) defines “artists” to include
“actors and actresseé rendering services on the legitimate stage
and in the production of motion pictures, radio artists, musical
artists, musical organizations, directors of legitimate.stage,

motion picture and radio productions, musical directors, writers,
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cinematographers, composers, lyricists, arrangers, modelé; and
other artists and persons rendering professional services in
motion picture, theatficalj radio, television and other
entertainment entérp;ises.”‘ This definition is broad enough to
include the director of a video documentary, and therefore, we
find that Tasara is an “artist” within the meaning of this
statute. |

2. Labor Code section 1700.4(a) defines “talent agency” as

“a person or corporation who engages in the occupation of

|| procuring, offering, promising, or attempting to procure

employment or engagements for an artist or artists, exéept that
the activities of procuring, offering or promising to procure
recording contracts for an artist or artists shall not of itself

subject a person or corporation to regulation and licensing under
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this chapter.” (Emphasis added.) The Act does not define the
terms “employment” or “engagements.” The term “employment” was
construed as follows in Malloy v. Board of Education (1894) 102
Cal. 642: “Employment implies a contract on the part of the
employer to hire, and on the part of the employee to perform
services, and until such a contract is mutually entered into it
can have no binding obligation upon'either party.” In its
various orders governing wages, hours and working conditions of
California employees, the Industrial Welfare Commission (“IWC”)
defines “employ” to mean “to engage, suffer or permit to wofk.”
See, e.g., IWC Order 4-2001, subd. 2(E). Despite these
differences in the way the term has been constrned or defined,
the one constant is that there is no “employment” unless the

employee agrees to perform, or does perform, services for the

empioyef. Inmoeher wordémeﬁé}é is ne,“empioyment" mnen what is
being purchased is the already finished product of a person/s
labors.'~Likewise,'the term “engagement,” has the following.
commonly understood.relevant definition: “booking; employment for
performers or performing groups that last for a limited period of

time.” See www.wordreference.com/definition/engagement.

4. Offering, promising or attempting to negotiate the sale,
license or option of a completed video documentary, and offering,
promising, or attempting to setlup meetings with television
networks in erder to commence such negotiations, does/not
constitute “offering, promieing or attempting to procure
employment or engagements” within the meaning of Labor Code
§;700.4(a). In ﬁhe absence of any credible evidence that

Respondents engaged in any employment procurement actiﬁities, we
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conclude that Respondents did not act as a “talent agency” within
the meaning of Labor Code §1700.4, and thus, were not subject to
the iicensing requirement found at Labor Code §1700.5.

Therefore, the Talent Agencies Act does not méke the pafties’

management agreement void or unenforceable.

5. Labor Code §1700.44 prévides that the Labor Commissioner
has primary jurisdiction to hear and resolve “cases of
controversy arising under this chapter,” i.e;, disputes under the
Talent Agencies Act (Labor Code §§1700-1700.47.) Here, TAC No.
33-04 is a controvérsy under the Talent Agencies Act, and thus,
it is properly before the Labor Commissioner. In contrast, the
Labor Commissioner lacks jurisdiction té hear énd decide
petitioners’ claims under Labor Code §1701, et seq; (the so-

called Advance-Fee Talent Services Act), set OQt in TAC No. 34-

O3.-_§£;;ﬁant to-Lagor Code §1i6i.l6, “A personfﬁhb is injured'£§r
any -violation of.this chapter [LabOf Code §§1701-1701.20] or by
the breach Qf*contract.subject £O'thi5'chapter may bring an
aétion for recovery of damages or tb_restrain‘and enjoin a
violation, or both.” Claims arising under'thé Advance Fee Talent
Services Act may be heard through the filing of a civil action,
not through the filing of a petitioh to determine controversy
with the Labor Commissioner. As the Labor Commissionef lacks
jurisdiction to hear such claims, there is obviously no

exhaustion of remedies requirement.

ORDER

For all of the above reasons, IT IS HEREBY ORDERED that:

(1) Petitioner is not entitled to the relief sought in TAC
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No. 33-04 because Respondents did not act as a “talent agéncy”

within the meaning of Labor Code §1700.4, and thus, were not

subject to the licensing requirement found at Labor Code §1700.5,
so that the Talent Agencies Act does not make the parties’

management agreement void or unenforceable.

(2) TAC No. 34-04 is dismissed as the Labor Commissioner
lacks jurisdiction to hear or decide claims under the Advance Fee
Talent Services Act.

‘/o/g - /Q// . lid —

MILES E. LOCKER
Attorney for the Labor Commissioner

ADOPTED AS THE DETERMINATION OF THE LABOR COMMISSIONER:

DONNA M. DELL
State Labor Commissioner
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